To: Morgan, James[Morgan.James@epa.gov]

From: Cherry, Andrew

Sent: Wed 5/3/2017 6:32:10 PM

Subject: FW: FYI -- WOTUS2, step 1 proposal started OMB review yesterday

FYI - and as | said Donna is the contact to get involved.

Andrew Cherry

Attorney - Advisor

United States Environmental Protection Agency
OECA - OCE - Water Enforcement Division
WJC South, Room 4119A (Mail Code 2243-A))
1200 Pennsylvania Avenue, NW

Washington, DC 20460

(202) 564-2589 (FAX 202-564-0024)

From: Wehling, Carrie

Sent: Wednesday, May 03, 2017 1:00 PM

To: Adams, Margery <adams.margery@epa.gov>; Beveridge, Laura
<Beveridge.Laura@epa.gov>; Cherry, Andrew <Cherry.Andrew@epa.gov>; Clovis, Debora
<Clovis.Debora@epa.gov>; Messier, Dawn <Messier.Dawn@epa.gov>; Denawa, Mai
<Denawa.Mai@epa.gov>; Downing, Donna <Downing.Donna@epa.gov>; Feinmark, Phyllis
<Feinmark.Phyllis@epa.gov>; Fischer, Lauren <Fischer.Lauren@epa.gov>; Garnett, Desean
<Garnett.Desean@epa.gov>; Ghosh, Mita <Ghosh.Mita@epa.gov>; Hicks, Matt
<Hicks.Matthew@epa.gov>; Hough, Palmer <Hough.Palmer@epa.gov>; Kaiser, Russell
<Kaiser.Russell@epa.gov>; Kao, Jessica <Kao.Jessica@epa.gov>; Kermish, Laurie
<Kermish.Laurie@epa.gov>; Klassman, Debra <klassman.debra@epa.gov>; Knorr, Michele
<knorr.michele@epa.gov>; Kopf, Jeff <Kopf.Jeff@epa.gov>; Kupchan, Simma
<Kupchan.Simma@epa.gov>; Landers, Timothy <Landers.Timothy@epa.gov>; Lapp, Jeffrey
<lapp.jeffrey@epa.gov>; Lazos, Pamela <Lazos.Pamela@epa.gov>; Livingston, Peggy
<Livingston.Peggy@epa.gov>; Logan, Paul <Logan.Paul@epa.gov>; Mairs, Stephanie
<Mairs.Stephanie@epa.gov>; Mancusi-Ungaro, Philip <Mancusi-Ungaro.Philip@epa.gov>;
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Mikalian, Charles <mikalian.charles@epa.gov>; Moffatt, Brett <Moffatt.Brett@epa.gov>;
Muehlberger, Christopher <muehlberger.christopher@epa.gov>; Muller, Sheldon
<Muller.Sheldon@epa.gov>; Murdock, Russell <Murdock.Russell@epa.gov>; Nalven, Heidi
<Nalven.Heidi@epa.gov>; Pallesen, Reginald A. <pallesen.reginald@epa.gov>; Palomaki,
Ashley <Palomaki.Ashley@epa.gov>; Perkins, Erin <Perkins.Erin@epa.gov>; Przyborski, Jay
<Przyborski.Jay@epa.gov>; Rucki, Thomas <Rucki.Thomas@epa.gov>; Saporita, Chris
<Saporita.Chris@epa.gov>; Schefski, Melissa <Schefski.Melissa@epa.gov>; Schwartz, Paul
<Schwartz.Paul@epa.gov>; Shamet, Stefania <Shamet.Stefania@epa.gov>; Silver, Wendy
<Silver.Wendy@epa.gov>; Speir, Jeffrey <speir.jeffrey@epa.gov>; Stern, Allyn
<Stern.Allyn@epa.gov>; Stokely, Peter <Stokely.Peter@epa.gov>; Sutin, Elyana
<Sutin.Elyana@epa.gov>; Szalay, Endre <Szalay.Endre@epa.gov>; Theis, Joseph
<Theis.Joseph@epa.gov>; Topping, Brian <Topping.Brian@epa.gov>; Trevino, Jeffery
<trevino.jeffery@epa.gov>; Vinch, James <Vinch.James@epa.gov>; Volk, Everett
<volk.everett@epa.gov>; VonVacano, Marcela <VonVacano.Marcela@epa.gov>; Wade, Alexis
<Wade.Alexis@epa.gov>; Wendelowski, Karyn <wendelowski.karyn@epa.gov>; Wester,
Barbara <wester.barbara@epa.gov>; Williams, Ann <Williams.Ann@epa.gov>

Subject: FYI -- WOTUS?2, step 1 proposal started OMB review yesterday

First Trump EPA Rule For OMB Review Would Repeal Obama CWA Policy

May 03, 2017

EPA has sent its first new proposed rule for mandatory White House Office of
Management & Budget (OMB) policy review since the Trump administration
began, seeking approval of a regulation that would repeal the Obama-era Clean
Water Act (CWA) jurisdiction rule as the first step in the process of rewriting the
policy to narrow the water law's reach.

According to OMB's website, EPA submitted the proposed rule, “Definition of
‘Waters of the United States' -- Recodification of Preexisting Rules,” on May 2.
The usual deadline for OMB review is 90 days, but that target is non-binding and
in practice the process can take more or less time. Although the Trump EPA
withdrew several pending Obama EPA rules from OMB once it took office, this is
the first rule it has sent for OMB approval.

The website says the rule is not “economically significant,” meaning it could
avoid hurdles posed by the administration's order for agencies to designate two
existing rules for repeal in order to make way for a new policy. If a new rule is
deemed “economically significant,” it is subject to the “2-for-1" requirement.

OMB's recent guidance on implementing the order has been seen underscoring
that the requirement poses a major hurdle to crafting new rules not explicitly
required by statute -- underscoring the importance of exempting rules like the
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CWA jurisdiction policy that EPA is seeking to quickly issue to comply with
President Donald Trump's executive order requiring it to repeal or revise the
underlying rule.

While EPA has not made a specific announcement about the CWA proposal sent
for OMB review, the title of the proposed rulemaking fits with EPA's vow --
announced publicly at an April 19 meeting with state regulatory groups -- to
repeal and replace the Obama administration's CWA rule in two steps.

The first step is to scrap the Obama-era rule and reinstate policies that were
place before that rule was finalized.

The “preexisting rules” in the pending proposal's title refer to CWA jurisdiction
policies that the 2015 rule supplanted -- most prominently a 1986 rulemaking, the
most recent formal regulation issued on the subject until the Obama
administration's policy, and 2008 guidance interpreting the effects of the
Supreme Court's fractured CWA decision, Rapanos v. United States.

Those policies are still in force nationwide as implementation of the Obama-era
rule has been stayed by the U.S. Court of Appeals for the 6th Circuit, but a formal
repeal would make that state of affairs permanent.

Rule Repeal

One attendee of the April 19 meeting told /nside EPA at the time that the now-
pending rule is not expected to codify the 2008 guide. Instead, it will aim to
formally revive the policy status quo that existed before the Obama
administration issued its rule.

The goal of the forthcoming rulemaking is to “make clear where we stand now,
and what policies are going to be in place until there's a new rule,” that source
said.

Repealing the Obama-era rule would avoid any chance that an appellate court's
nationwide stay could be dissolved -- which could happen as soon as the end of
2017 if the Supreme Court rules in the pending case National Association of
Manufacturers (NAM) v. Department of Defense, et al., that appellate courts
never had authority to hear suits over the regulation at all.

Critics of the 2015 rule, including GOP legislators, have urged the Trump
administration to move quickly on a repeal rulemaking in order to avoid that
scenario.

Most recently, legislators and witnesses at an April 26 hearing of the Senate
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Environment & Public Works Committee argued that the Obama-era rule goes
far beyond the scientific report on waters' connectivity that EPA crafted to justify
it, with one member of the Scientific Advisory Board (SAB) panel that reviewed
the report agreeing with those claims.

The rule submitted to OMB is not expected to touch on the CWA jurisdiction
policy that EPA ultimately plans to implement to comply with Trump's Feb. 28
executive order.

Second Step

Instead, the second step in the repeal and replace process for the CWA policy
will be for the agency to craft a replacement rule that uses a narrower test for
determining jurisdiction crafted by the late Supreme Court Justice Antonin Scalia
rather than the broader test from Justice Anthony Kennedy that the Obama EPA
and Army Corps of Engineers used in their joint rulemaking.

Scalia's test from the high court' 4-4-1 Rapanos ruling says CWA jurisdiction
should be limited to "relatively permanent" waters that share a "continuous
surface connection" with navigable waters. Since the Rapanos ruling it has
competed with the broader test crafted by Justice Anthony Kennedy that says
any waterbodies sharing a “significant nexus” with navigable waters should be
considered jurisdictional.

While the Obama-era rule was based on the “significant nexus” test, repealing
that regulation will not formally abandon Kennedy's standard, since the 2008
guidance says any water that satisfies either Kennedy or Scalia's opinions is
protected by the CWA. Thus, a court battle over the repeal rule is unlikely to
touch on whether it is lawful to apply only the Scalia test -- instead, that question
is expected to be at the heart of challenges to the eventual replacement rule.

But at least six state attorneys general, as well as environmental groups, have
already vowed to sue over any action to rescind or replace the current CWA rule,
signaling that any final rule on the subject will start a fresh court battle over
whether the Trump administration has a reasonable basis for its repeal.

Caroline (Carrie) Wehling
Assistant General Counsel

Water Law Office
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U.S. Environmental Protection Agency
Washington DC 20004
202-564-5492

wehling.carrie@epa.aov
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From: Cherry, Andrew : _ i
Location: DCRoomWest7129/DC-CCW-OWOW; Telecom|_Nonresponsive Conference Code/ Ex. 6 |

importance: Normal

Subject: Accepted: WOTUS-2 interagency staff meeting
Start Date/Time: Tue 4/11/2017 5:00:00 PM

End Date/Time: Tue 4/11/2017 6:00:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7301/DC-CCW-OWOW; Telecom| Nonresponsive Conference Code/ Ex. 6 |
1290#
Importance: Normal

Subject: Declined: WOTUS-2 interagency staff meeting
Start Date/Time: Tue 4/18/2017 5:00:00 PM
End Date/Time: Tue 4/18/2017 6:00:00 PM
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From: Cherry, Andrew
Location: DCRoomWest7301/DC-CCW-OWOW; Telecom : Nonresponsive Conference Code/ Ex. 6

rtance: Normal
Subject: Accepted: WOTUS-2 interagency staff meeting
Start Date/Time: Tue 5/30/2017 5:00:00 PM
End Date/Time: Tue 5/30/2017 6:00:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7301/DC-CCW-OWOW

Importance: Normal

Subject: Accepted: Recurring WOTUS Regional/HQ Staff workgroup meeting
Start Date/Time: Thur 4/20/2017 5:00:00 PM

End Date/Time: Thur 4/20/2017 6:00:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW

Importance: Normal

Subject: Accepted: Recurring WOTUS Regional/HQ Staff workgroup meeting
Start Date/Time: Thur 5/4/2017 6:30:00 PM

End Date/Time: Thur 5/4/2017 7:30:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW

Importance: Normal

Subject: Declined: Recurring WOTUS Regional/HQ Staff workgroup meeting
Start Date/Time: Thur 6/1/2017 6:30:00 PM

End Date/Time: Thur 6/1/2017 7:30:00 PM

ED_001271_00091499-00001 WOTUS_Rule_FOIAs_0023653



From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: FW: WOTUS-2 interagency meeting

Start Date/Time: Tue 4/4/2017 5:00:00 PM

End Date/Time: Tue 4/4/2017 6:00:00 PM

Jeff — FYI — I may call in for this meeting.

From: Downing, Donna

Sent: Thursday, March 30, 2017 5:11 PM

To: Downing, Donna; Jensen, Stacey M CIV USARMY HQDA (US); Moyer, Jennifer A CIV
USARMY CEHQ (US); David.F.Dale@usace.army.mil; Christensen, Damaris; Kwok, Rose;
Auerbach, Daniel; Bennett, Brittany; Goodin, John; Hewitt, Julie; Kupchan, Simma; Wehling,
Carrie; Keating, Jim; Frazer, Brian; Wilson, John Maxwell (Max) CIV USARMY CEHQ (US;
Campbell, Ann; Eisenberg, Mindy; Doley, Todd; Bahk, Benjamin; Cherry, Andrew; Stokely,
Peter; Theis, Joseph; Pollins, Mark; Cindy Barger; Swackhammer, J-Troy; Wendelowski, Karyn
Cc: Ludwig-Monty, Sarah

Subject: WOTUS-2 interagency meeting

When: Tuesday, April 04, 2017 1:00 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: DCRoomWest7129/DC-CCW-OWOW

Agenda will precede the meeting.

The time’s moved from our usual 11am in response to requests.

I’ve reserved a room at EPA, but the meeting could be held at the Corps if they prefer.

Telecom: call. Nonresponsive Conference Code/ Ex. 6

Talk to you later!

Donna
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From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: Accepted: WOTUS-2 interagency meeting

Start Date/Time: Tue 4/4/2017 5:00:00 PM

End Date/Time: Tue 4/4/2017 6:00:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW

Importance: Normal

Subject: Accepted: Initial meeting of informal staff WOTUS-2 workgroup
Start Date/Time: Thur 4/6/2017 5:00:00 PM

End Date/Time: Thur 4/6/2017 6:00:00 PM
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From: Cherry, Andrew

Location: 3204WJC South
Importance: Normal

Subject: FW: Pre-Brief for WOTUS Meeting
Start Date/Time: Mon 3/27/2017 7:00:00 PM
End Date/Time: Mon 3/27/2017 7:30:00 PM

Jeff - -FYI — you should plan to attend this meeting today.

From: Cozad, David

Sent: Thursday, March 23, 2017 10:05 AM

To: Cozad, David; Shinkman, Susan; Starfield, Lawrence; Pollins, Mark; Theis, Joseph; Cherry,
Andrew; Kelley, Rosemarie

Cc: Bahk, Benjamin

Subject: Pre-Brief for WOTUS Meeting

When: Monday, March 27, 2017 3:00 PM-3:30 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 3204WJC South
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From: Cherry, Andrew

Location: 3204WJC South

Importance: Normal

Subject: Accepted: Pre-Brief for WOTUS Meeting
Start Date/Time: Mon 3/27/2017 7:00:00 PM
End Date/Time: Mon 3/27/2017 7:30:00 PM
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From: Cherry, Andrew

Location: DCRoomWest7129/DC-CCW-OWOW Telecom available
Importance: Normal

Subject: Accepted: WOTUS-2 interagency meeting

Start Date/Time: Tue 3/21/2017 3:00:00 PM

End Date/Time: Tue 3/21/2017 4:00:00 PM
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From: Cherry, Andrew
Location: 3233 WJCE
Importance: Normal . .
Subject: FW: Clean Water Rule  Call in: Nonresponsive Conference Code/ Ex. 6 |
Start Date/Time: Wed 3/8/2017 4:00:00 PM

End Date/Time: Wed 3/8/2017 4:45:00 PM

Mark — here is the invite for today’s meeting.

From: Penman, Crystal On Behalf Of Shapiro, Mike

Sent: Tuesday, March 07, 2017 9:39 AM

To: Shapiro, Mike; Peck, Gregory; Loop, Travis; Best-Wong, Benita; Goodin, John; Downing,
Donna; Kwok, Rose; Neugeboren, Steven; Wehling, Carrie; Klasen, Matthew; Wendelowski,
Karyn; Kaiser, Sven-Erik; Christensen, Damaris; Campbell, Ann; Schnare, David; Schwab,
Justin; Bangerter, Layne; McDavit, Michael W.; Frithsen, Jeff; Nickerson, William; Stokely,
Peter

Cc: FertikEdgerton, Rachel; Borum, Denis; Orvin, Chris; Eisenberg, Mindy; Kupchan, Simma;
Cherry, Andrew; Lousberg, Macara; Dravis, Samantha; Theis, Joseph; Bahk, Benjamin; Pollins,
Mark

Subject: Clean Water Rule Call in Nonresponsive Conference Code/ Ex. 6

When: Wednesday, March 08, 2017 11:00 AM-11:45 AM (UTC-05:00) Eastern Time (US &
Canada).

Where: 3233 WICE
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From: Cherry, Andrew

Location: 3233 WJCE
Importance: Normal _
Subject: Accepted: Clean Water Rule  Call in] Nonresponsive Conference Code/ Ex. 6 '
Start Date/Time: Wed 1/25/2017 3:00:00 PM '
End Date/Time: Wed 1/25/2017 3:45:00 PM
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From: Cherry, Andrew
Location: 3233 WJCE
Importance: Normal . _
Subject: Accepted: Clean Water Rule  Callin! Nonresponsive Conference Code/ Ex. 6 |
Start Date/Time: Wed 3/8/2017 4:00:00 PM

End Date/Time: Wed 3/8/2017 4:45:00 PM
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From:
Location:

Start Date/Time:
End Date/Time:

Kwok, Rose

866-299-9141, code 694 590 83
Importance: Normal
Subject: Confirmed: Region 8 RTOC WOTUS Discussion

Thur 6/22/2017 4:30:00 PM
Thur 6/22/2017 5:30:00 PM

WOTUSZ tribal info and consuliation - 8-22-2017 .pptx

08-22-17 TribalRunofShow.docx

FYI —I’ve updated the tribal run of show document

R8 RTOC would like info/an update on WOTUS at their RTOC meeting.

Call in is

Nonresponsive Conference Code/ Ex. 6

WIJC West:

I have reserved the Potomac Conference Room, 7301

We’ll be on the agenda on Thursday, 6/22 at 12:30 — 1:15 PM EDT. We will have 45 minutes
but may need to be flexible (hence I’ve set the invitation for the full hour). We would conference
call into the hotel meeting room and would need to provide the PPT slides to participants in
advance of the meeting (attached — I sent Region 8 a PDF and clean version of the PPT). I've
also attached the draft run of show.
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From: Bennett, Brittany

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: WOTUS Interagency Room Reservation

Start Date/Time: Tue 6/13/2017 4:00:00 PM

End Date/Time: Tue 6/13/2017 5:00:00 PM
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From: Bennett, Brittany

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: WOTUS Interagency Room Reservation

Start Date/Time: Tue 6/27/2017 5:00:00 PM

End Date/Time: Tue 6/27/2017 6:00:00 PM
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From: Bennett, Brittany

Location: DCRoomWest7343/DC-CCW-OWOW
Importance: Normal

Subject: 7343 WOTUS Interagency Room Reservation
Start Date/Time: Tue 6/20/2017 5:00:00 PM

End Date/Time: Tue 6/20/2017 6:00:00 PM
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From: Bennett, Brittany

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: 7129 WOTUS Interagency Room Reservation
Start Date/Time: Tue 6/27/2017 5:00:00 PM

End Date/Time: Tue 6/27/2017 6:00:00 PM

ED_001271_00091816-00001 WOTUS_Rule_FOIAs_0023668



From: Bennett, Brittany

Location: DCRoomWest7114M/DC-CCW-OWOW
Importance: Normal

Subject: 7114M WOTUS Interagency Room Reservation
Start Date/Time: Tue 7/18/2017 5:00:00 PM

End Date/Time: Tue 7/18/2017 6:00:00 PM
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From: Downing, Donna

Location: DCRoomWest7114M/DC-CCW-OWOW
Importance: Normal

Subject: WOTUS-2 staffing discussion pre-meeting

Start Date/Time: Mon 6/12/2017 3:30:00 PM

End Date/Time: Mon 6/12/2017 4:00:00 PM

Hi Damaris —

Thanks for adding additional communications and consultation/coordination details to the draft
staffing plan. I’ll be in the office shortly after 11 and so am scheduling a short pre-meeting
discussion with the two of us, with Rose be an optional since she’ll be newly back in the office
and thus her head might not be as full of potential staffing issues as ours are at present.

I’1l be sending a third draft staffing plan shortly. Draft three will differ from the second draft in
a bit of updated deta!il outside of the communication sections, as well as will reflect a bit of
restructuring of the ¢ Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

' Deliberative Process / Ex. 5 ' Anyway, that’s my goal and the soon-to-be-sent third draft staffing
planis an attempt to do that. Let’s discuss at 11:30 whether that is a good goal, whether the third
draft works to help bring such a goal about, and if there’s a better approach. Stay tuned!

Hope you had a good weekend. I spent it/ Personal Matters / Ex. 6
E Personal Matters / Ex. 6 |

Donna
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From: Hurld, Kathy

Location: DCRoomWest7114M/DC-CCW-OWOW
Importance: Normal

Subject: Follow-up WOTUS Federalism call with WSWC
Start Date/Time: Fri 6/16/2017 3:00:00 PM

End Date/Time: Fri 6/16/2017 4:00:00 PM

COHfCrenC e IDE Nonresponsive Conference Code/ Ex. 6

Leader Toll-Free Dial-In Number: | nemesponsive conterence coderx. 6

This will be a call only.

Agenda —

1) Mindy Eisenberg and Cindy Barger will open and welcome WSWC.

2)  Opportunity for Tony Willard with WSWC to say a few words

3)  Then we will move into Q&A.

4)  Closing is a thank you by Mindy and Cindy

This will be a discussion only, as they want an opportunity for follow-up.

Leaderview website: http://www leaderview.com
Weab PIN: 0882
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From: Kwok, Rose !
_.Location: . Brothertown Conference Room (at Conference) or | Nonresponsive Conference Code/ Ex. 6 |

Importance: Normal

Subject: NCAI Mid-Year Conference: Tribal Listening Session on WOTUS

Start Date/Time: Wed 6/14/2017 4:00:00 PM

End Date/Time: Wed 6/14/2017 5:00:00 PM

14June2017 TribalRunofShow.docx

WOTUSZ tribal info and consultation - 8-14-2017.ppix

Cindy and I will be attending in person, but I m setting up a phone line for folks to call in who
are interested in calling in. The call in i Nonresponsive Conference Code/ Ex. 6 |

Karen can you help take notes?

I ve added materials for the meeting to Sharepomt

Nonresponswe Internal URL/ Ex. 6

and have attached a few of the documents to the invite. Cindy, give you the Army opening
remarks on the Run of Show since you 11 be there in person. We 11 have a sign-in sheet and
some hard copies of the presentation.
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From: Goodin, John

Location: DCRoomWest6300D/DC-CCW-OW-WEST call in info below
Importance: Normal

Subject: WOTUS-2: Federalism Webinar with ASFM & IOGCC

Start Date/Time: Wed 6/7/2017 6:00:00 PM

End Date/Time: Wed 6/7/2017 7:00:00 PM
WOTUSIOCGCCandASFMinvite.docx

WOTUSIOGCCandASFPMPPT.PPTX

Association of State floodplain managers is confirmed, National water resources association is
yet to be confirmed.

Adobe Connect:: Nonresponsive Internal URL/ Ex. 6

Call in number, Nonresponsive Conference Code/ Ex. 6

The leader line is nemesponsive conterence coser x5 'Y Ul USt call into the leader line to have speaking
privileges (if you call'into the participant line, tell the operator when you speak to her that
you should have speaking privileges).

Agenda

Introductions

Welcome — Association chair

o[ I USACE rep

ED_001271_00091843-00001 WOTUS_Rule_FOIAs_0023673



Presentation — Mindy Eisenberg or John Goodin

Q&A
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From: Kwok, Rose
Location: | Nonresponsive Conference Code/ Ex. 6 ind webinar link; Pacific Conference Room
Importance: Normal

Subject: Confirmed: Region 4 RTOC on WOTUS

Start Date/Time: Wed 6/7/2017 3:00:00 PM

End Date/Time: Wed 6/7/2017 4:00:00 PM

WOTUSZ tribal info and consultation - 8-7-2017.ppix

06-07-17_TribalRunofShow.docx

WOTUSZ tribal info and consultation - 6-7-2017.pdf

Call-in: Nonresponsive Conference Code/ Ex. 6

Link to webinar with OW -! Nonresponsive Internal URL/ Ex. 6

Room in DC: I've reserved the Pacific Conference Room, 7114-M WJC West

Region 4 has confirmed that we will have an opportunity to present on WOTUS at their next
RTOC call. I will still be on travel Donna will be giving the presentation. Region 4 has given us
most of the hour to present. Attached are the materials for the call. I’ll send the PDF version to
the Region 4 tribal contact in case she wants to distribute the presentation after the call.

Thanks, all.
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From: Kwok, Rose

Location: | Nonresponsive Conference Code/ Ex. 6 ior 7114M WJC West (Pacific Conference
Room)
Importance: Normal

Subject: Hold for Call with Tolowa Dee-ni’ Nation on WOTUS
Start Date/Time: Wed 5/31/2017 4:00:00 PM

End Date/Time: Wed 5/31/2017 5:00:00 PM

WOTUSZ tribal info and consultation - 5-31-2017.pdf

Tribal consultation conference call with the Tolowa Dee-ni’ Nation, located in Northern
California and Southern Oregon, on the “waters of the United States” (WOTUS)
rulemaking efforts.

Conference Iine:é Nonresponsive Conference Code/ Ex. 6

In DC, I've reserved the Pacific Conference Room (7114-M West)
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From: Eisenberg, Mindy

Location: DCRoomWest7301/DC-CCW-OWOW
Importance: Normal

Subject: WOTUS website

Start Date/Time: Tue 5/9/2017 3:00:00 PM

End Date/Time: Tue 5/9/2017 3:45:00 PM

Purpose: walk through CWR website and mock-up of new WOTUS site.

Please forward to others as appropriate.
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From: Shapiro, Mike _
Location: 3233 WJCE Call in! Nonresponsive Internal URL/ Ex. 6 |
Importance: Normal

Subject: Proposed Outreach Strategy for WOTUS Rulemaking

Start Date/Time: Mon 5/1/2017 2:15:00 PM

End Date/Time: Mon 5/1/2017 3:00:00 PM

OW Meeting Request Form outreach.docx

WOTUSZ outreach overview 4-28.docx
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From: Downing, Donna

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: Room for WDD call (in case we don't fit in John's office)
Start Date/Time: Thur 4/20/2017 7:30:00 PM

End Date/Time: Thur 4/20/2017 8:30:00 PM

WDD Caill - 2017 April 20 - WOTUS-2 Update v2.docx

I know John and Mindy are attending, but think it could be useful for Damaris and Rose to hear
the conversation ... if they have the time available. I’ll also attach the 1-pager so we all have the
final version.

Donna
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From: Downing, Donna

Location: DCRoomWest7301/DC-CCW-OWOW

Importance: Normal

Subject: Listening room for staff interested in federalism discussions on WOTUS-2
Start Date/Time: Wed 4/19/2017 6:00:00 PM

End Date/Time: Wed 4/19/2017 8:00:00 PM

Many folks asked for a room from which to listen in ... here’s a room reserved for that purpose.

Donna
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From: Shapiro, Mike

Location: EPA 1201 Constitution Ave NW, Washington DC 20004 WJCE 3233 Please call
2025645700 for escort
Importance: Normal

Subject: FW: Discussion of Economic Analysis Approach and OMB Engagement on WOTUS Call
: Nonresponsive Conference Code/ Ex. 6 |

Start Date/Time: Tue 4/18/2017 1:00:00 PM

End Date/Time: Tue 4/18/2017 1:45:00 PM

OW Meeting Reguest Form _econ.docx

Proposed Framework for Economic Analysis for New Two-Step WOTUS clean.docx

Proposed Framework for Economic Analysis one-pager.clean.docx

From: Shapiro, Mike

Sent: Thursday, April 13, 2017 2:04 PM

To: Shapiro, Mike; Greenwalt, Sarah; Dravis, Samantha; Nickerson, William; McGartland, Al;
Fotouhi, David; Neugeboren, Steven; Kupchan, Simma; Wehling, Carrie;
jennifer.a.moyer@usace.army.mil; stacey.m.jensen@usace.army.mil;
David.F.Dale@usace.army.mil; Cindy Barger; douglas.w.lamont2.civ@mail.mil;
craig.r.schmauder.civ@mail.mil; Eisenberg, Mindy

Cc: Peck, Gregory; Campbell, Ann; Minoli, Kevin; Nandi, Romell; Washington, Valerie;
Hewitt, Julie; Goodin, John; Best-Wong, Benita; Penman, Crystal

Subject: Discussion of Economic Analysis Approach and OMB Engagement on WOTUS Call in
| Nonresponsive Conference Code/ Ex. 6 |

When: Tuesday, April 18, 2017 9:00 AM-9:45 AM (UTC-05:00) Eastern Time (US & Canada).
Where: EPA 1201 Constitution Ave NW, Washington DC 20004 WJCE 3233 Please call
2025645700 for escort

ED_001271_00091912-00001 WOTUS_Rule_FOIAs_0023681



From: Shapiro, Mike

Location: 3219A WJCE

Importance: Normal

Subject: FW: Pre-brief WOTUS Federalism Meeting
Start Date/Time: Mon 4/17/2017 7:00:00 PM

End Date/Time: Mon 4/17/2017 7:30:00 PM

From: Shapiro, Mike

Sent: Monday, April 17,2017 9:14 AM

To: Shapiro, Mike; Goodin, John; Eisenberg, Mindy; Christensen, Damaris; Lousberg, Macara;
Best-Wong, Benita

Cc: Neugeboren, Steven; Penman, Crystal

Subject: Pre-brief WOTUS Federalism Meeting

When: Monday, April 17, 2017 3:00 PM-3:30 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 3219A WJCE
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From: Shapiro, Mike
Location: 3233 WJCE Callin| Nonresponsive Conference Code/ Ex. 6
Importance: Normal '
Subject: WOTUS Schedule
Start Date/Time: Wed 4/12/2017 9:00:00 PM
End Date/Time: Wed 4/12/2017 9:45:00 PM
DRAFT schedule considerations.docx

ATTO0001 . hitm

schedule 4-12.xIsx

ATTO0002.htm

Poc Ann Campbell
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From: Downing, Donna

Location: 3233 WJCE (OW conference room) unless otherwise indicated; telecom in body of
invitation
Importance: Normal

Subject: Responding to CWR-related 10am meeting requests
Start Date/Time: Wed 4/12/2017 3:00:00 PM
End Date/Time: Wed 4/12/2017 4:00:00 PM

ROOM WILL BE 3233 WJCE (same room as the 10am leadership meeting), unless I’ve
sent a note otherwise for those weeks it’s not available.

Telecom info is: | Nonresponsive Conference Code/ Ex. 6

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to; Deliberative Process / Ex. 5
E Deliberative Process / Ex. 5

Please note that this meeting isn’t an invitation to the preceding leadership meeting ... although
we’ll try to take over their room afterwards if it’s available.
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From: Downing, Donna ! _
Location: DCRoomWest7129/DC-CCW-OWOW, Telecom: Nonresponsive Conference Code/ Ex. 6

Impoitance: Normal

Subject: WOTUS-2 interagency staff meeting
Start Date/Time: Tue 4/11/2017 5:00:00 PM
End Date/Time: Tue 4/11/2017 6:00:00 PM

Agenda will precede each meeting.

The time’s moved from our initial 11am in response to requests.

I’ve reserved a room at EPA, but some of the meetings could be held at the Corps if they prefer.

Telecom: Calli Nonresponsive Conference Code/ Ex. 6

Talk to you later!

Donna
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From: Downing, Donna

Location: 3233 WJCE (OWOW conference room); telecom is in text of invitation below
Importance: Normal

Subject: Responding to CWR-related 10am meeting requests

Start Date/Time: Wed 4/5/2017 3:00:00 PM

End Date/Time: Wed 4/5/2017 4:00:00 PM

ROOM WILL BE 3233 WJCE (same room as the 10am leadership meeting). Telecom info
is:| Nonresponsive Conference Code/ Ex. 6

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to Deliberative Process / Ex. 5
: Deliberative Process / Ex. 5

Please note that this meeting isn’t an invitation to the preceding leadership meeting ... although
we’ll try to take over their room afterwards if it’s available.
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From: Downing, Donna : i
DCRoomWest7129/DC-CCW-OWOW Telecom: | Nonresponsive Conference Code/ Ex.6 |

Normal

Subject: Initial meeting of informal staff WOTUS-2 workgroup
Start Date/Time: Thur 4/6/2017 5:00:00 PM

End Date/Time: Thur 4/6/2017 6:00:00 PM

Informal WOTUS Workaroup participant list.docx

ADDING CALL-IN INFORMATION: | Nonresponsive Conference Code/ Ex. 6

Hi folks:

As you know, EPA and the Army Corps are responding to the Executive Order to consider and
replace the current definition of “waters of the US.” Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

This meeting is the kick-off. Agenda includes:

o LI
- Deliberative Process [ Ex. 5
o IILILILI
Please note that! Deliberative Process / Ex. 5
Deliberative Process / Ex. 5
Similarly, this workgroup is| Deliberative Process / Ex. 5 1
Dellberatlve Process / Ex. 5
Deliberative Process / Ex. 5 ‘Do let me know if you

Would prefer not to be on the workgroup.
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Please feel free to give me a call if you have any questions or suggestions. Hope you can join us
at Thursday’s meeting!

Donna

(202) 566-1367

PS -- I’'m attaching a draft list of workgroup participants. I’ll update as it evolves.
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From: Hewitt, Julie . _
Location: DCRoomWest7301/DC-CCW-OWOW and | Nonresponsive Conference Code/ Ex. 6 |
Importance: Normal

Subject: Weekly WOTUS Econ

Start Date/Time: Thur 4/6/2017 3:00:00 PM

End Date/Time: Thur 4/6/2017 4:00:00 PM

Nonresponsive Internal URL/ Ex. 6
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Region 8 RTOC
June 22,2017, 12:30-1:15 PM Eastern
RUN OF SHOW

!(‘nnfnrpnrp N1 1ber:§ ' CodelEx.Sé

i Nonresponsive Conference Codel Ex. 6 3

“Potomac Conference Room (7301 WIC West)

We have sent the slides to Region 8 in advance for distribution to the RTOC.

12:30- 12:35 PM Introductions
Rose will lead very quick introductions/roll call of EPA/Army/Corps folks on the phone (including the Regional
wetlands staff)

12:35- 12:38 PM Opening Remarks

Mike or Rose -

Thank you for allowing us to speak during your RTOC meeting today about the forthcoming rulemaking to revise
the definition of “waters of the United States.” During this call, we will inform you regarding the actions the
agencies are undertaking in response to the February 28, 2017, Presidential Executive Order.

Deliberative Process /| Ex. 5

Chip Smith [Chip will be lead. Cindy to back him up in the event there are any last minute issues/errors)
Thank you for joining us. Together with the Army Corps of Engineers, we are committed to working closely with

and supporting the EPA on these rulemakings.g Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

We welcome your feedback today and in the upcoming months.

12:38 - 12:50 PM Presentation of WOTUS2
Rose launches into Powerpoint.

12:50- 1:10 PM Q & A, Discussion statements from invitees

Rose facilitates discussion (slide 12), reminds speakers to introduce themselves and their affiliation (so we can
get down their names)

1:10-1:15 PM Next steps

Rose discusses timeline for next steps, contact information, and website (Slides 13-15)
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Mike or Rose closes the WOTUS portion of the meeting
Thanks for your advice and discussions today. The tribal consultation period ended on June 20. peiberative process rex. 5|

Deliberative Process / Ex. 5

Thanks again for your time and interest.
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Detinition of “Waters of the U.S.”

Informational Webinar for Tribes in Consultation and
Coordination Process

Tolowa Dee-ni’ Nation - May 31, 2017
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Agenda

* Call in: Nonresponsive Conference Code/ Ex. 6

* Introductions

* Presentation on “Waters of the United States” Proposed
Rulemaking

* Questions and Discussion
* Next Steps
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‘Why Are We Here?»

* The EPA and Army are beginning our consultation and
coordination with Tribalgovernments early in the process
of our agencies’ rulemaking.

* This presentation will provide you with information
regarding EPA and Army's preliminary thoughts and ideas
as to which waters the Clean Water Act applies.

* The agencies are seeking your feedback about how our
potential rulemaking might affect Tribes.
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Clean Water Act

* Goals:

“ “to restore and maintain the chemical,
physical,and biological integrity of the
Nation’s waters’’

* “to recognize, preserve, and protect the
primary responsibilities and rights of
States to prevent, reduce, and eliminate
pollution”

* Section 518: Treatmentin a Similar
Manner as States

!/
. - 4
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Why "Waters ot the U.5.” M

EPA States

Tribes
States EPA EPA USACE

Tribes Tribes States
EPA EPA

FWS Tribes

f 9
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Waters of the U.S.” Over Tim

* From the 1970s through the 1990s, the majority of federal courts, as well as the
agencies, consistently interpreted a broad scope of CWA jurisdiction.

c

* Supreme Court decisions in 2001 and 2006 held that the scope of navigable
waters must be linked more directly to protecting the integrity of waters used
in navigation. Thejustices in the 2006 Rapanos decision were split on how this
was to be accomplished.

* The agencies have been working since these Supreme Court decisions to
provide clarification and predictability in the procedures used to identify waters
that are—and are not—covered by the CWA.

* The 2015 Clean Water Rule was an effort to provide that needed clarification
and predictability. Many stakeholders, including some Tribes,expressed
concerns with the 2015 Rule and it is currently being litigated.

* The agencies are now embarking on another effort to provide clarity and
predictability to members of the public.
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The Executive Order

* On February 28, 2017, the President signed the “Executive Order on
Restoring the Rule of Law, Federalism,and Economic Growth by
Reviewing the ‘Waters of the United States’ Rule.”

* The E.O. calls on the EPA Administrator and the Assistant Secretary of
the Army for Civil Worksto review the final Clean Water Rule and
“publish for notice and comment a proposed rule rescinding or revising
the rule....”

* The E.O. directs that EPA and the Army “shall consider interpreting the
term ‘navigable waters™ in a manner “consistent with Justice Scalia’s
opinion” in Rapanos. Justice Scalia’s opinion indicates CWA jurisdiction
includes relatively permanent waters and wetlands with a continuous
surface connection to relatively permanent waters.

https://www.whitehouse.gov/the-press-office/2017/02/28/presidential -
executive-order-restoring-rule-law-federalism-and-economic

!/
. - 7
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Two-Step Rulemaking Process

The agencies are implementing the E.O. in two steps to provide as much
certainty as possible as quickly as possible to the regulated community and the
public during the development of the ultimate replacement rule.

The agencies are taking action to establish the legal status quo in the Code of
Federal Regulations, by recodifying the regulation that was in place prior to issuance
of the Clean Water Rule and that is being implemented now under the U.S. Court of
Appeals for the Sixth Circuit’s stay of that rule.

The agencies plan to propose a new definition that would replace the approach
in the 2015 Clean WaterRule with one that reflects the principles that Justice Scalia
outlined in the Rapanos plurality opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense interest
to many Tribesand stakeholders and therefore want to provide time for
appropriate consultation and deliberations on the ultimate regulation.

In the meantime, the agencies will continue to implement regulatory definition
in place prior to the 2015 rule, consistent with the 2003 and 2008 guidances, in
light of the SWANCC and Rapanos decisions, pursuant to the Sixth Circuit stay of
the Clean WaterRule.

e,
[ N
a
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Step 1: Withdraw 2015 Clean Water Rule

Whlle the Sixth Circuit stay may remain in effect for some time,
its duration is uncertain.

* To provide greater certainty, the agencies will move to reinstate

the pre-existing regulations and guidance and to withdraw the
2015 Clean WaterRule.

* In the Step | proposed rule, the agencies will define “waters of
the United States” using the regulatory definition in place before
the 2015 Clean Water Rule, which the agencies will continue to
implement according to longstanding practice, just as they are
today.

* The Step | proposed rule would maintain the approach in place
for decades until a revised rule with a new definition can be
promulgated.
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Step 2: Develop New Rule Consistent
_with the Executive Order =

The E.O.directs the agencies to consider interpreting the term
“navigable waters,” as defined in 33 U.S.C. [362(7), in a manner

consistent with the opinion of Justice Antonin Scalia in Rapanos v.
United States, 547 U.S.715 (2006).

* Justice Scalia’s opinion indicates Clean Water Act jurisdiction
includes relatively permanent waters and wetlands with a
continuous surface connection to relatively permanent
waters.

* The agencies are consulting with Tribes and with state and

local government officials as we begin to develop the new
definition.
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Potential Approaches to
“Relatively Permanent” Waters

Wi,
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Potential Approaches to Wetlands with a
“Continuous Surface Connection”

12
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‘Questions and Discussion

* How would you like to see the concepts of relatlvely
permanent” and “continuous surface connection” defined and
implemented?

* How do you think a reduction in Clean Water Act jurisdiction
might affect your Tribalwater programs, such as 401 water
quality certification or water quality standards!?

* How might a change in definition and reduction in federal
permitting affect other Tribalprograms and interests?

* If the definition changes, what would be the best way to “get
the word out” and provide training and information to Tribes!?

|-
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NextsSteps

* June 14 — National Congress of the American Indians
Mid YearConference

* June 20 —Tribal consultation period concludes

* Comments can be submitted to CWAwotus@epa.gov and
copied to Gude.Karen@epa.gov

* August 16 —Tribal Lands & Environment Forum
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Contacts

Project Leads

* Donna Downing (EPA)
©(202) 566-2428
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* Stacey Jensen (Army Corps of Engineers)
© (202) 761-5903
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Tribal Liaison Contacts

* Karen Gude (EPA)
© (202) 564-0831
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* Chip Smith (Army)
- (703) 693-3655
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For Additional Information

* Please visit our new website at:
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Dear Intergovernmental Association Colleague:

| am writing to invite you and your members to engage with the Environmental Protection Agency, the
Department of Army and the Army Corps of Engineers on the Clean Water Act “Waters of the U.S.”
rulemaking.

The February 28th Executive Order on “Restoring the Rule of Law, Federalism, and Economic Growth by
reviewing the ‘Waters of the United States’ Rule” directs the EPA and the Department of the Army to
review the final Clean Water Rule published in 2015 and publish for notice and comment a proposed
rule rescinding or revising the rule. To meet the objectives of the EO in a clear and expeditious manner,
the agencies have decided on a two-step approach: 1) an initial rulemaking to rescind the 2015 rule and
re-codify the regulatory approach that has been in place for decades, and thus maintains the status quo;
and 2) a rulemaking to revise the definition of “waters of the U.S.” consistent with direction in the
February 28, 2017 E.O.

EPA initiated federalism consultation on April 19 and tribal consultation on April 20, regarding the new
definition that will be developed under the second rulemaking. These consultation periods end June 19
and 20, respectively.

While the agencies are reviewing these pre-proposal comments, we would also like to hear from your
organizations’ members. We are planning a listening session for the Interstate Oil and Gas Compact
Commission and the Association of State Floodplain Managers on June 7, 2017, from 2:00 pm to 3:00
pm Eastern Daylight Time. This will be a webinar accessible via
Nonresponsive Conference Code/ Ex. 6 i/ with a call-in number of Nenresponsive Conference Codel Ex. &

Nonresponsive Conference Codel Ex. 6

Please let us know if you will be able to attend the webinar by contacting Kathy Hurld in EPA’s Office of
Wetlands, Oceans, and Watersheds at hurld.kathy@epa.gov or 202-566-1269, or
Hanson.Andrew@epa.gov. | have attached a PPT that we will use during this meeting that provides a
discussion of potential options for the revised definition as well as areas for which we are seeking early
input.

Although discussions at these briefings materials will be summarized for the proposed rulemaking
docket, we anticipate that individual states will submit their own written comments as part of the
federalism consultation.

This will not be your only opportunity to engage with the agencies. You will also have an opportunity to
provide comments on the proposed step 2 rule during the formal notice and comment process.
Sincerely,

/S/

Mindy Eisenberg, Acting Director
Oceans, Wetlands and Communities Division
USEPA
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<vEPA

United States
Environmental Protection
Agency

E.O. 13132 Federalism Consultation Meeting
Webinar with IOGCC and ASFPM
June 7, 2017
2-3 pm Eastern

Call in Numbet ]
WEBINAR URL Nonresponsive Conference Code/ Ex. 6




Purpose:
o |nitiate Federalism consultation to obtain state and local government officials’ perspectives

> Provide an overview of potential changes under consideration for the definition of “Waters of the U.S.”

Agenda:
> Federalism overview
> “Waters of the U.S.” over time
> The Executive Order

> Proposed two-step process
o Step 1
° Step 2

> Discussion of Potential Approaches

> Next steps




The Order requires that Federal agencies consult with elected state and local government
officials, or their representative national organizations, when developing regulations that have
federalism implications.

The agencies are consulting due to strong interest on the part of state and local governments on
this issue over the years and potential effects associated with a change in the definition of
“waters of the U.S.”




From the 1970s through the 1990s, the majority of federal courts, as well as the agencies,
consistently interpreted a broad scope of Clean Water Act jurisdiction.

Supreme Court decisions in 2001 and 2006 held that the scope of navigable waters must be
linked more directly to protecting the integrity of waters used in navigation. The justices in the
2006 Rapanos decision were split on how this was to be accomplished.

The agencies have been working since these Supreme Court decisions to provide clarification
and predictability in the procedures used to identify waters that are — and are not — covered by
the Clean Water Act.

The 2015 Clean Water Rule was an effort to provide that needed clarification and predictability.
Many stakeholders, including many states, expressed concerns with the 2015 Rule.

The agencies are now embarking on another effort to provide clarity and predictability to
members of the public.




On February 28, 2017, the President signed the “Executive Order on Restoring the Rule of Law,
Federalism, and Economic Growth by Reviewing the ‘Waters of the United States’ Rule.”

The E.O. calls on the EPA Administrator and the Assistant Secretary of the Army for Civil Works

to review the final Clean Water Rule and “publish for notice and comment a proposed rule
rescinding or revising the rule....”

The E.O. directs that EPA and the Army “shall consider interpreting the term ‘navigable waters”
in @ manner “consistent with Justice Scalia’s opinion” in Rapanos. Justice Scalia’s opinion

indicates CWA jurisdiction includes relatively permanent waters and wetlands with a continuous
surface connection to relatively permanent waters.

https://www.whitehouse.gov/the-press-office/2017/02/28/presidential-executive-order-
restoring-rule-law-federalism-and-economic




The agencies are implementing the Executive Order in two steps to provide as much certainty as

possible as quickly as possible to the regulated community and the public during the
deveiepment of the ultimate replacement rule.

The agencies are taking action to establish the !egai status quo in the Code of Federal Regulations,
by recodifying the regulation that was in place prior to issuance of the Clean Water Rule and that is
being implemented now under the U.S. Court of Appeals for the Sixth Circuit’s stay of that rule.

2. The agencies plan to propose a new definition that would replace the approach in the 2015 Clean

Water Rule with one that reflects the principles that Justice Scalia outlined in the Rapanos plurality
opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense interest to many

stakeholders and therefore want to provide time for appropriate consultation and deliberations
on the ultimate regulation.

In the meantime, the agencies will continue to implement regulatory definition in place prior to
the 2015 rule, consistent with the 2003 and 2008 guidances, in light of the SWANCC and
Rapanos decisions, pursuant to the Sixth Circuit stay of the Clean Water Rule.




While the Sixth Circuit stay may remain in effect for some time, its duration is uncertain.

To provide greater certainty, the agencies will move to reinstate the preexisting regulations and
guidance and to withdraw the 2015 Rule.

In the Step 1 proposed rule, the agencies will define “waters of the United States” using the
regulatory definition in place before the Clean Water Rule, which the agencies will continue to
implement according to longstanding practice, just as they are today.

The Step 1 proposed rule would maintain the approach in place for decades until a revised rule
with a new definition can be promulgated.




The E.O. directs the agencies to consider interpreting the term “navigable waters,” as defined in
33 U.S.C. 1362(7), in a manner consistent with the opinion of Justice Antonin Scalia in Rapanos
v. United States, 547 U.S. 715 (2006).

Justice Scalia’s opinion indicates Clean Water Act jurisdiction includes relatively permanent
waters and wetlands with a continuous surface connection to relatively permanent waters.

The agencies are consulting with state and local government officials as we begin to develop the
new definition.










The change in jurisdictional waters will vary across states and localities and with the options suggested
above. Given that:

1. How would you like to see the concepts of “relatively permanent” and “continuous surface
connection” defined and implemented? How would you like to see the agencies interpret “consistent
with” Scalia? Are there particular features or implications of any such approaches that the

agencies should be mindful of in developing the step 2 proposed rule?

2. What opportunities and challenges exist for your state or locality with taking a Scalia approach?

3. Do you anticipate any changes to the scope of your state or local programs (e.g., regulations, statutes
or emergency response scope) regarding CWA jurisdiction? In addition, how would a Scalia approach
potentially affect the implementation of state programs under the CWA (e.g., 303, 311, 401, 402 and
404)? If so, what types of actions do you anticipate would be needed?

4. The agencies’ economic analysis for step 2 intends to review programs under CWA 303, 311, 401, 402
and 404. Are there any other programs specific to your region, state or locality that could be affected
but would not be captured in such an economic analysis?




Do you have any additional information that the EPA should be aware
of?
o |f so, please provide.

Do you have any other approaches that you would like the agencies to
consider?

Comments are due to the EPA by June 19, 2017.

Please send written comments to: CWAwotus@epa.gov and copy

Hanson.Andrew @




Project Lead:

onna Downing
o (202) 566—2428
o CWAwotus@epa.gov

Federalism Contact:

Hanson

> (202) 564-3664
> Hanson.Andrew@epa.gov







Definition of “Waters of the U.S.”

Informational Session for Tribes in Consultation and Coordination
Process

NCAIl Mid-Year Conference — June 14, 2017
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Why Are We Here?

= The EPA and Army are beginning our consultation
and coordination with Tribal governments early in the
process of our agencies’ rulemaking.

= This presentation will provide you with information
regarding EPA and Army's preliminary thoughts and
ideas as to which waters the Clean Water Act
applies.

~ The agencies are seeking your feedback about how
our potential rulemaking might affect Tribes.
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Clean Water Act.

* Goals:

© “to restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters”

© "to recognize, preserve, and protect
the primary responsibilities and
rights of States to prevent, reduce,
and eliminate pollution”

* Section 518: Treatment in a Similar
Manner as States

B 3
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Waters of the U.S.” Matter

States

Tribes  States
States EPA EPA USACE

Tribes Tribes States
EPA EPA

FWS Tribes

v
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Waters of the U.S.” Over Time

* From the 1970s through the 1990s, the majority of federal courts, as well
as the agencies, consistently interpreted a broad scope of CWA
jurisdiction.

Supreme Court decisions in 2001 and 2006 held that the scope of
navigable waters must be linked more directly to protecting the integrity
of waters used in navigation. The justices in the 2006 Rapanos decision
were split on how this was to be accomplished.

The agencies have been working since these Supreme Court decisions
to provide clarification and predictability in the procedures used to
identify waters that are—and are not—covered by the CWA.

* The 2015 Clean Water Rule was an effort to provide that needed
clarification and predictability. Many stakeholders, including some
Tribes, expressed concerns with the 2015 Rule and it is currently being
litigated.

* The agencies are now embarking on another effort to provide clarity and
predictability to members of the pubilic.
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‘The Executive Order

= On February 28, 2017, the President signed the “Executive Order
on Restoring the Rule of Law, Federalism, and Economic Growth
by Reviewing the ‘Waters of the United States’ Rule.”

= The E.O. calls on the EPA Administrator and the Assistant
Secretary of the Army for Civil Works to review the final Clean
Water Rule and “publish for notice and comment a proposed rule
rescinding or revising the rule....”

= The E.O. directs that EPA and the Army “shall consider
interpreting the term ‘navigable waters™ in a manner “consistent
with Justice Scalia’s opinion” in Rapanos. Justice Scalia’s opinion
indicates CWA jurisdiction includes relatively permanent waters
and wetlands with a continuous surface connection to relatively
permanent waters.

https://www.whitehouse.qgov/the-press-office/2017/02/28/presidential-
executive-order-restoring-rule-law-federalism-and-economic

b 6
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Two-Step Rulemaking Process

k1

The agencies are implementing the E.O. in two steps to provide as much
certainty as possible as quickly as possible to the regulated community
and the public during the development of the ultimate replacement rule.

The agencies are taking action to establish the legal status quo in the Code of
Federal Regulations, by recodifying the regulation that was in place prior to
issuance of the Clean Water Rule and that is being implemented now under
the U.S. Court of Appeals for the Sixth Circuit's stay of that rule.

The agencies plan to propose a new definition that would replace the
approach in the 2015 Clean Water Rule with one that reflects the principles
that Justice Scalia outlined in the Rapanos plurality opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense
interest to many Tribes and stakeholders and therefore want to provide
timelfot_r appropriate consultation and deliberations on the ultimate
regulation.

In the meantime, the agencies will continue to implement regulatory
definition in place prior to the 2015 rule, consistent with the 2003 and
2008 guidances, in light of the SWANCC and Rapanos decisions,
pursuant to the Sixth Circuit stay of the Clean Water Rule.

.
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Step 1: Withdraw 2015 Clean Water Rule

Whlle the Sixth Clrcwt stay may remain in eﬁect for some |
time, its duration is uncertain.

* To provide greater certainty, the agencies will move to
reinstate the pre-existing regulations and guidance and to
withdraw the 2015 Clean Water Rule.

* In the Step 1 proposed rule, the agencies will define
“‘waters of the United States” using the regulatory definition
in place before the 2015 Clean Water Rule, which the
agencies will continue to implement according to
longstanding practice, just as they are today.

* The Step 1 proposed rule would maintain the approach in
place for decades until a revised rule with a new definition
can be promulgated.

-
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Step 2: Develop New Rule Consistent with
_the Executive Order

The E.O. directs the agencies to consider intergreting the
term “navigable waters,” as defined in 33 U.S.C. 1362(7),
In a manner consistent with the opinion of Justice Antonin
Scalia in Rapanos v. United States, 547 U.S. 715 (2006).

* Justice Scalia’s opinion indicates Clean Water Act
jurisdiction includes relatively permanent waters and
wetlands with a continuous surface connection to
relatively permanent waters.

* The agencies are consulting with Tribes and with state
and local government officials as we begin to develop
the new definition.

b 9
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Potential Approaches to
“Relatively Permanent” Waters
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Potential Approaches to Wetlands with a
“Continuous Surface Connection”

o

ED_001271_00091832-00011 WOTUS_Rule_FOIAs_0023733



Questions and Discussion -

How would you like to see the concepts of “relatively

permanent” and “continuous surface connection” defined
and implemented?

How do you think a reduction in Clean Water Act
jurisdiction might affect your Tribal water programs, such

as 401 water quality certification or water quality
standards?

How might a change in definition and reduction in federal
permitting affect other Tribal programs and interests?

If the definition changes, what would be the best way to

“get the word out” and provide training and information to

~Tribes?
» 12
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NextSteps

* Regional Tribal Operations Council Conference
Calls

* June 22 — Region 8

~ May schedule additional sessions at other RTOC
calls/meetings

= June 20 — Tribal consultation period concludes

« Comments can be submitted to CWAwotus@epa.gov and
copied to Gude.Karen@epa.gov

= August 16 — Tribal Lands & Environment Forum
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Contgets ...

Project Leads

* Donna Downing (EPA)
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Tribal Liaison Contacts

= Karen Gude (EPA)
(202) 564-0831

MMMMM

| | J— s, e iy, g g o e F
H f"@; % L e f*’ﬁ xj Ve 1 VaY m, N T aY.
ge.ralrenidepda.gov

* Chlp Smlth (Army)
< (703) 693-3655
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For Additional Informaton

* Please visit our new website at:
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Region 4 RTOC

June 7,2017 at 11 AM

RUN OF SHOW

Conference Number; | s s courecs |
COd e Nonresponsive Conference Code/ Ex. 6
Webinar: Nonresponsive Internal URL/ Ex. 6
Pacific Conference Room (7114-M WJC West)

R4 will provide most of the hour of their RTOC call to discuss WOTUS. We will present via webinar.

Prior to 11 AM _ _
Brittany will set up and start the webinar,! Nonresponsive Internal URL/ Ex. 6 :and will make

sure that the phone line is dialed into the conference line.

11:00 - 11:05 AM Introductions
Roll call/welcome will be led by the RTOC Chair. If needed, Donna will lead very quick introductions/roll call of
EPA/Army/Corps folks on the phone (including the Regional wetlands staff)

11:05-11:08 AM Opening Remarks
Mindy or Donna -

Deliberative Process / Ex. 5

11:08 - 11:35 AM Presentation of WOTUS2
Donna launches into Powerpoint.

11:35- 11:55 AM Q & A, Discussion statements from invitees

Donna facilitates discussion (slide 12), reminds speakers to introduce themselves and their affiliation (so we can
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get down their names)

11:55-12 Next steps

Donna discusses timeline for next steps, contact information, and website (; beiberative process £x. 5

Mindy or Donna closes the WOTUS portion of the meeting

Deliberative Process / Ex. 5

Thanks again for your time and interest.
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Detinition of “Waters of the U.S.”

Informational Webinar for Tribes in Consultation and
Coordination Process

Region 4 RTOC - June 7, 2017
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Webinar Logistics

* Call in: Nonresponsive Conference Code/ Ex. 6

* You cantype questions or comments into the
“chat” box, and click the comment bubble to
send. Report any technical issues via chat. You
can also verbally ask any questions or state any
comments during the Questions and
Discussion portion of the presentation.

e,
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‘Why Are We Here?»

* The EPA and Army are beginning our consultation and
coordination with Tribalgovernments early in the process
of our agencies’ rulemaking.

* This presentation will provide you with information
regarding EPA and Army's preliminary thoughts and ideas
as to which waters the Clean Water Act applies.

* The agencies are seeking your feedback about how our
potential rulemaking might affect Tribes.
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Clean Water Act

* Goals:

“ “to restore and maintain the chemical,
physical,and biological integrity of the
Nation’s waters’’

* “to recognize, preserve, and protect the
primary responsibilities and rights of
States to prevent, reduce, and eliminate
pollution”

* Section 518: Treatmentin a Similar
Manner as States

!/
. - 4
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Why "Waters ot the U.5.” M

EPA States

Tribes
States EPA EPA USACE

Tribes Tribes States
EPA EPA

FWS Tribes
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Waters of the U.S.” Over Tim

* From the 1970s through the 1990s, the majority of federal courts, as well as the
agencies, consistently interpreted a broad scope of CWA jurisdiction.

c

* Supreme Court decisions in 2001 and 2006 held that the scope of navigable
waters must be linked more directly to protecting the integrity of waters used
in navigation. Thejustices in the 2006 Rapanos decision were split on how this
was to be accomplished.

* The agencies have been working since these Supreme Court decisions to
provide clarification and predictability in the procedures used to identify waters
that are—and are not—covered by the CWA.

* The 2015 Clean Water Rule was an effort to provide that needed clarification
and predictability. Many stakeholders, including some Tribes,expressed
concerns with the 2015 Rule and it is currently being litigated.

* The agencies are now embarking on another effort to provide clarity and
predictability to members of the public.
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The Executive Order

* On February 28, 2017, the President signed the “Executive Order on
Restoring the Rule of Law, Federalism,and Economic Growth by
Reviewing the ‘Waters of the United States’ Rule.”

* The E.O. calls on the EPA Administrator and the Assistant Secretary of
the Army for Civil Worksto review the final Clean Water Rule and
“publish for notice and comment a proposed rule rescinding or revising
the rule....”

* The E.O. directs that EPA and the Army “shall consider interpreting the
term ‘navigable waters™ in a manner “consistent with Justice Scalia’s
opinion” in Rapanos. Justice Scalia’s opinion indicates CWA jurisdiction
includes relatively permanent waters and wetlands with a continuous
surface connection to relatively permanent waters.

https://www.whitehouse.gov/the-press-office/2017/02/28/presidential -
executive-order-restoring-rule-law-federalism-and-economic

!/
. - 7
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Two-Step Rulemaking Process

The agencies are implementing the E.O. in two steps to provide as much
certainty as possible as quickly as possible to the regulated community and the
public during the development of the ultimate replacement rule.

The agencies are taking action to establish the legal status quo in the Code of
Federal Regulations, by recodifying the regulation that was in place prior to issuance
of the Clean Water Rule and that is being implemented now under the U.S. Court of
Appeals for the Sixth Circuit’s stay of that rule.

The agencies plan to propose a new definition that would replace the approach
in the 2015 Clean WaterRule with one that reflects the principles that Justice Scalia
outlined in the Rapanos plurality opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense interest
to many Tribesand stakeholders and therefore want to provide time for
appropriate consultation and deliberations on the ultimate regulation.

In the meantime, the agencies will continue to implement regulatory definition
in place prior to the 2015 rule, consistent with the 2003 and 2008 guidances, in
light of the SWANCC and Rapanos decisions, pursuant to the Sixth Circuit stay of
the Clean WaterRule.

e,
[ N
a
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Step 1: Withdraw 2015 Clean Water Rule

Whlle the Sixth Circuit stay may remain in effect for some time,
its duration is uncertain.

* To provide greater certainty, the agencies will move to reinstate

the pre-existing regulations and guidance and to withdraw the
2015 Clean WaterRule.

* In the Step | proposed rule, the agencies will define “waters of
the United States” using the regulatory definition in place before
the 2015 Clean Water Rule, which the agencies will continue to
implement according to longstanding practice, just as they are
today.

* The Step | proposed rule would maintain the approach in place
for decades until a revised rule with a new definition can be
promulgated.
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Step 2: Develop New Rule Consistent
_with the Executive Order =

The E.O.directs the agencies to consider interpreting the term
“navigable waters,” as defined in 33 U.S.C. [362(7), in a manner

consistent with the opinion of Justice Antonin Scalia in Rapanos v.
United States, 547 U.S.715 (2006).

* Justice Scalia’s opinion indicates Clean Water Act jurisdiction
includes relatively permanent waters and wetlands with a
continuous surface connection to relatively permanent
waters.

* The agencies are consulting with Tribes and with state and

local government officials as we begin to develop the new
definition.
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Potential Approaches to
“Relatively Permanent” Waters

i,
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Potential Approaches to Wetlands with a
“Continuous Surface Connection”

12
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‘Questions and Discussion

* How would you like to see the concepts of relatlvely
permanent” and “continuous surface connection” defined and
implemented?

* How do you think a reduction in Clean Water Act jurisdiction
might affect your Tribalwater programs, such as 401 water
quality certification or water quality standards!?

* How might a change in definition and reduction in federal
permitting affect other Tribalprograms and interests?

* If the definition changes, what would be the best way to “get
the word out” and provide training and information to Tribes!?

|-
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NextsSteps

* Regional Tribal Operations Council Conference
Calls

* June 22 — Region 8

* May schedule additional sessions at other RTOC calls/meetings

* June 14 — National Congress of the American Indians
Mid YearConference

* June 20 — Tribal consultation period concludes

* Comments can be submitted to CWAwotus@epa.gov and
copied to Gude.Karen@epa.gov

* August 16 —Tribal Lands & Environment Forum
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Contacts

Project Leads

* Donna Downing (EPA)
©(202) 566-2428
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* Stacey Jensen (Army Corps of Engineers)
© (202) 761-5903
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Tribal Liaison Contacts

* Karen Gude (EPA)
© (202) 564-0831
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* Chip Smith (Army)
- (703) 693-3655
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For Additional Information

* Please visit our new website at:
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Definition of “Waters of the U.S.”

Informational Webinar for Tribes in Consultation and Coordination
Process

Region 4 RTOC — June 7, 2017
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Webinar Logistics

* Call in: Nonresponsive Conference Code/ Ex. 6

* You can type questions or comments into
the “chat” box, and click the comment
bubble to send. Report any technical
Issues via chat. You can also verbally ask
any questions or state any comments
during the Questions and Discussion
portion of the presentation.
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Why Are We Here?

= The EPA and Army are beginning our consultation
and coordination with Tribal governments early in the
process of our agencies’ rulemaking.

= This presentation will provide you with information
regarding EPA and Army's preliminary thoughts and
ideas as to which waters the Clean Water Act
applies.

~ The agencies are seeking your feedback about how
our potential rulemaking might affect Tribes.

B 3
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Clean Water Act.

* Goals:

© “to restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters”

© "to recognize, preserve, and protect
the primary responsibilities and
rights of States to prevent, reduce,
and eliminate pollution”

* Section 518: Treatment in a Similar
Manner as States
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Waters of the U.S.” Matter

States

Tribes  States
States EPA EPA USACE

Tribes Tribes States
EPA EPA

FWS Tribes

v
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Waters of the U.S.” Over Time

* From the 1970s through the 1990s, the majority of federal courts, as well
as the agencies, consistently interpreted a broad scope of CWA
jurisdiction.

Supreme Court decisions in 2001 and 2006 held that the scope of
navigable waters must be linked more directly to protecting the integrity
of waters used in navigation. The justices in the 2006 Rapanos decision
were split on how this was to be accomplished.

The agencies have been working since these Supreme Court decisions
to provide clarification and predictability in the procedures used to
identify waters that are—and are not—covered by the CWA.

* The 2015 Clean Water Rule was an effort to provide that needed
clarification and predictability. Many stakeholders, including some
Tribes, expressed concerns with the 2015 Rule and it is currently being
litigated.

* The agencies are now embarking on another effort to provide clarity and
predictability to members of the pubilic.

b 6
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‘The Executive Order

= On February 28, 2017, the President signed the “Executive Order
on Restoring the Rule of Law, Federalism, and Economic Growth
by Reviewing the ‘Waters of the United States’ Rule.”

= The E.O. calls on the EPA Administrator and the Assistant
Secretary of the Army for Civil Works to review the final Clean
Water Rule and “publish for notice and comment a proposed rule
rescinding or revising the rule....”

= The E.O. directs that EPA and the Army “shall consider
interpreting the term ‘navigable waters™ in a manner “consistent
with Justice Scalia’s opinion” in Rapanos. Justice Scalia’s opinion
indicates CWA jurisdiction includes relatively permanent waters
and wetlands with a continuous surface connection to relatively
permanent waters.

https://www .whitehouse.qgov/the-press-office/2017/02/28/presidential-
executive-order-restoring-rule-law-federalism-and-economic
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Two-Step Rulemaking Process

k1

The agencies are implementing the E.O. in two steps to provide as much
certainty as possible as quickly as possible to the regulated community
and the public during the development of the ultimate replacement rule.

The agencies are taking action to establish the legal status quo in the Code of
Federal Regulations, by recodifying the regulation that was in place prior to
issuance of the Clean Water Rule and that is being implemented now under
the U.S. Court of Appeals for the Sixth Circuit's stay of that rule.

The agencies plan to propose a new definition that would replace the
approach in the 2015 Clean Water Rule with one that reflects the principles
that Justice Scalia outlined in the Rapanos plurality opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense
interest to many Tribes and stakeholders and therefore want to provide
timelfot_r appropriate consultation and deliberations on the ultimate
regulation.

In the meantime, the agencies will continue to implement regulatory
definition in place prior to the 2015 rule, consistent with the 2003 and
2008 guidances, in light of the SWANCC and Rapanos decisions,
pursuant to the Sixth Circuit stay of the Clean Water Rule.

.
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Step 1: Withdraw 2015 Clean Water Rule

Whlle the Sixth Clrcwt stay may remain in eﬁect for some |
time, its duration is uncertain.

* To provide greater certainty, the agencies will move to
reinstate the pre-existing regulations and guidance and to
withdraw the 2015 Clean Water Rule.

* In the Step 1 proposed rule, the agencies will define
“‘waters of the United States” using the regulatory definition
in place before the 2015 Clean Water Rule, which the
agencies will continue to implement according to
longstanding practice, just as they are today.

* The Step 1 proposed rule would maintain the approach in
place for decades until a revised rule with a new definition
can be promulgated.

B9
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Step 2: Develop New Rule Consistent with
_the Executive Order

The E.O. directs the agencies to consider intergreting the
term “navigable waters,” as defined in 33 U.S.C. 1362(7),
In a manner consistent with the opinion of Justice Antonin
Scalia in Rapanos v. United States, 547 U.S. 715 (2006).

* Justice Scalia’s opinion indicates Clean Water Act
jurisdiction includes relatively permanent waters and
wetlands with a continuous surface connection to
relatively permanent waters.

* The agencies are consulting with Tribes and with state
and local government officials as we begin to develop
the new definition.
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Potential Approaches to
“Relatively Permanent” Waters
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Potential Approaches to Wetlands with a
“Continuous Surface Connection”

o
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Questions and Discussion -

How would you like to see the concepts of “relatively

permanent” and “continuous surface connection” defined
and implemented?

How do you think a reduction in Clean Water Act
jurisdiction might affect your Tribal water programs, such

as 401 water quality certification or water quality
standards?

How might a change in definition and reduction in federal
permitting affect other Tribal programs and interests?

If the definition changes, what would be the best way to

“get the word out” and provide training and information to

~Tribes?
» 13
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NextSteps

* Regional Tribal Operations Council Conference
Calls

* June 22 — Region 8

~ May schedule additional sessions at other RTOC
calls/meetings

= June 14 — National Congress of the American
Indians Mid Year Conference

= June 20 — Tribal consultation period concludes

« Comments can be submitted to CWAwotus@epa.gov and
copied to Gude.Karen@epa.gov

= August 16 — Tribal Lands & Environment Forum
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Contgets ...

Project Leads

* Donna Downing (EPA)
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Tribal Liaison Contacts

= Karen Gude (EPA)
(202) 564-0831
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< (703) 693-3655
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For Additional Informaton

* Please visit our new website at:
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To: Downing, Donna[Downing.Donna@epa.gov];
David.F.Dale@usace.army.mil[David.F.Dale@usace.army.mil]; Keating, Jim[Keating.Jim@epa.gov];
Frazer, Brian[Frazer.Brian@epa.gov]; Campbell, Ann[Campbell. Ann@epa.gov]; Eisenberg,
Mindy[Eisenberg.Mindy@epa.gov]; Doley, Todd[doley.todd@epa.gov]; Ludwig-Monty, Sarah[ludwig-
monty.sarah@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hudiburgh,
Gary[Hudiburgh.Gary@epa.gov]; Jensen, Stacey M CIV USARMY HQDA
(US)[Stacey.M.Jensen@usace.army.mil]; Moyer, Jennifer A CIV USARMY CEHQ

(US)[Jennifer. A.Moyer@usace.army.mil]; Christensen, Damaris[Christensen.Damaris@epa.gov]; Rose
Kwok[Kwok.Rose@epa.gov]; Auerbach, Daniel[Auerbach.Daniel@epa.gov]; Bennett,
Brittany[bennett.brittany@epa.gov]; Goodin, John[Goodin.John@epa.gov]; Hewitt,
Julie[Hewitt.Julie@epa.gov]; Kupchan, Simma[Kupchan.Simma@epa.gov]; Wehling,
Carrie[Wehling.Carrie@epa.gov]; Wilson, John Maxwell (Max) CIV USARMY CEHQ
(US[John.M.Wilson@usace.army.mil]; Wendelowski, Karyn[wendelowski.karyn@epa.gov]; Flannery-
Keith, Erin[Flannery-Keith.Erin@epa.gov]; Swackhammer, J-Troy[Swackhammer.J-Troy@epa.gov];
Principe, Vanessa[Principe.Vanessa@epa.gov]; Clark, Becki[Clark.Becki@epa.gov]; Jennings,
Kim[Jennings.Kim@epa.gov]

Cc: Peck, Gregory[Peck.Gregory@epa.gov]; Wesson, Dolores[Wesson.Dolores@epa.gov];
Peterson, Carol[Peterson.Carol@epa.gov]

NEW ROOM -- ROOM WILL BE 3233 3106-C WJCE (same-room-as-the 10am-leadership-
nreetingless I vesent-anote-otherwisefor-theseweeksits-net-available—

Telecom info is: | Nonresponsive Conference Code/ Ex. 6

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to Deliberative Process / Ex. 5

Deliberative Process / Ex. §

Please note that this meeting isn’t an invitation to the preceding leadership meeting ... although
we’ll try to take over their room afterwards if it’s available.

ED_001271_00091931-00001 WOTUS_Rule_FOIAs_0023772



To: Downing, Donna[Downing.Donna@epa.gov]; Jensen, Stacey M CIV USARMY HQDA
(US)[Stacey.M.Jensen@usace.army.mil]; Moyer, Jennifer A CIV USARMY CEHQ
(US)[Jennifer.A.Moyer@usace.army.mil]; David.F.Dale@usace.army.mil[David.F .Dale@usace.army.mil];
Christensen, Damaris[Christensen.Damaris@epa.gov]; Rose Kwok[Kwok.Rose@epa.gov]; Bennett,
Brittany[bennett.brittany@epa.gov]; Goodin, John[Goodin.John@epa.gov]; Hewitt,

Julie[Hewitt. Julie@epa.gov]; Kupchan, Simma[Kupchan.Simma@epa.gov]; Wehling,
Carrie[Wehling.Carrie@epa.gov]; Keating, Jim[Keating.Jim@epa.gov]; Frazer,
Brian[Frazer.Brian@epa.gov]; Wilson, John Maxwell (Max) CIV USARMY CEHQ
(US[John.M.Wilson@usace.army.mil]; Campbell, Ann[Campbell. Ann@epa.gov]; Eisenberg,
Mindy[Eisenberg.Mindy@epa.gov]; Doley, Todd[doley.todd@epa.gov]; Wendelowski,
Karyn[wendelowski.karyn@epa.gov]; Flannery-Keith, Erin[Flannery-Keith.Erin@epa.gov]; Swackhammer,
J-Troy[Swackhammer.J-Troy@epa.gov]; Ludwig-Monty, Sarah[ludwig-monty.sarah@epa.gov];
Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hudiburgh, Gary[Hudiburgh.Gary@epa.gov];
Principe, Vanessa[Principe.Vanessa@epa.gov]; Clark, Becki[Clark.Becki@epa.gov]; Jennings,
Kim[Jennings.Kim@epa.gov]

Cc: Peck, Gregory[Peck.Gregory@epa.gov]; Wesson, Dolores[Wesson.Dolores@epa.gov];
Massey, Matt[Massey.Matt@epa.gov]; Guignet, Dennis[Guignet.Dennis@epa.gov]

Bcc: DCRoomWest7201/DC-CCW-OWOW[DCRoomWest7201@epa.gov]

To: Auerbach, Daniel[Auerbach.Daniel@epa.gov]

ROOM WILL BE 7201, “TILLAMOOK CONFERENCE ROOM” IN EPA WEST (unless
Rose or Damaris can find a larger and/or more convenient conference room in the
meantime)

Telecom info is: | Nonresponsive Conference Code/ Ex. 6

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to, Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Please note that this meeting isn’t an invitation to the preceding leadership meeting ... although
we’ll try to take over their room afterwards if it’s available.
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To: Downing, Donna[Downing.Donna@epa.gov]; Jensen, Stacey M CIV USARMY HQDA
(US)[Stacey.M.Jensen@usace.army.mil]; Moyer, Jennifer A CIV USARMY CEHQ
(US)[Jennifer.A.Moyer@usace.army.mil]; David.F.Dale@usace.army.mil[David.F .Dale@usace.army.mil];
Christensen, Damaris[Christensen.Damaris@epa.gov]; Rose Kwok[Kwok.Rose@epa.gov]; Bennett,
Brittany[bennett.brittany@epa.gov]; Goodin, John[Goodin.John@epa.gov]; Hewitt,

Julie[Hewitt. Julie@epa.gov]; Kupchan, Simma[Kupchan.Simma@epa.gov]; Wehling,
Carrie[Wehling.Carrie@epa.gov]; Keating, Jim[Keating.Jim@epa.gov]; Frazer,
Brian[Frazer.Brian@epa.gov]; Wilson, John Maxwell (Max) CIV USARMY CEHQ
(US[John.M.Wilson@usace.army.mil]; Campbell, Ann[Campbell. Ann@epa.gov]; Eisenberg,
Mindy[Eisenberg.Mindy@epa.gov]; Doley, Todd[doley.todd@epa.gov]; Wendelowski,
Karyn[wendelowski.karyn@epa.gov]; Flannery-Keith, Erin[Flannery-Keith.Erin@epa.gov]; Swackhammer,
J-Troy[Swackhammer.J-Troy@epa.gov]; Ludwig-Monty, Sarah[ludwig-monty.sarah@epa.gov];
Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Hudiburgh, Gary[Hudiburgh.Gary@epa.gov];
Principe, Vanessa[Principe.Vanessa@epa.gov]; Clark, Becki[Clark.Becki@epa.gov]; Jennings,
Kim[Jennings.Kim@epa.gov]; Chemerys, Ruth[Chemerys.Ruth@epa.gov]

Cc: Peck, Gregory[Peck.Gregory@epa.gov]; Wesson, Dolores[Wesson.Dolores@epa.gov];
Massey, Matt[Massey.Matt@epa.gov]; Guignet, Dennis[Guignet.Dennis@epa.gov]
To: Schaefer-Gomez, Julia[Schaefer-Gomez.Julia@epa.gov]

I believe we will be in Room 2369-B in EPA East (WJC East) for our 11am follow-up to the
10pm WOTUS-2 Leadership meeting. OW told me the conference room for our 10am, 3233
EPA East, has somebody else using it at 11am.

Telecom info is:| Nonresponsive Conference Code/ Ex. 6 |

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to ¢ Deliberative Process / Ex. 5
i Deliberative Process / Ex. 5

Please note that this meeting isn’t an invitation to the preceding leadership meeting ... although
we’ll try to take over their room afterwards if it’s available.
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Hot Topics Call
Waters of the U.S. Rulemaking
April 20, 2017
2:30-3:30pm Central, 3:30-4:30pm Eastern .
Call in number:; Nonresponsive Conference Code/ Ex. 6

2:00-2:10 Roll Call Regions/HQ Offices
2:10-2:30 Background and Presentation Mindy Eisenberg, Donna

Downing
2:30-2:45 Discussion Questions Mindy Eisenberg/All

BACKGROUND: As part of a two-step process, the Environmental Protection Agency and the
Department of the Army, Army Corps of Engineers are developing a proposed rule to rescind the 2015
regulatory definition of “waters of the United States,” and reinstate the regulatory framework that was in
place prior to the 2015 rule and is in place now as a result of the current stay by the U.S. Court of
Appeals for the Sixth Circuit of the 2015 Rule. The agencies will subsequently propose a rule to revise
the definition of waters of the United States consistent with direction in an Executive Order signed on
February 28, 2017, “Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the
‘Waters of the United States’ Rule.”

PURPOSE: | Deliberative Process / Ex. 5

Deliberative Process /| Ex. 5

DISCUSSION QUESTIONS:
1)
2)
\ Deliberative Process / Ex. 5
4)
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From: Sachs, Erica

Location: DCRoomWest7129/DC-CCW-OWOW

Importance: Normal

Subject: Accepted: Initial meeting of informal staff WOTUS-2 workgroup
Start Date/Time: Thur 4/6/2017 5:00:00 PM

End Date/Time: Thur 4/6/2017 6:00:00 PM

I assume there will be a call-in number for this meeting?
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From: Downing, Donna
_Location: DCRoomWest7129/DC-CCW-OWOW Telecomé Nonresponsive Conference Code/ Ex. 6

Importance: ~ Normal

Subject: Discussion of latest draft WOTUS-2 rule text

Start Date/Time: Mon 4/3/2017 5:00:00 PM

End Date/Time: Mon 4/3/2017 6:00:00 PM

This meeting is to discuss the latest draft of the WOTUS-2 rule text, which I sent as a separate
email.

? Nonresponsive Conference Code/ Ex. 6

Donna
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From: Downing, Donna

Location: DCRoomWest7129/DC-CCW-OWOW
Importance: Normal

Subject: WOTUS-2 interagency meeting

Start Date/Time: Tue 4/4/2017 5:00:00 PM

End Date/Time: Tue 4/4/2017 6:00:00 PM

Agenda will precede the meeting.

The time’s moved from our usual 11am in response to requests.

I’ve reserved a room at EPA, but the meeting could be held at the Corps if they prefer.

, Nonresponsive Conference Code/ Ex. 6

Talk to you later!

Donna
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From: Downing, Donna

Location: 3233 WJCE (OW conference room); telecom is in text of invitation below
Importance: Normal

Subject: Responding to CWR-related 10am meeting requests

Start Date/Time: Wed 3/29/2017 3:00:00 PM

End Date/Time: Wed 3/29/2017 4:00:00 PM

ROOM WILL BE 3233 WJCE (same room as the 10am leadership meeting). Telecom info
is:

Nonresponsive Conference Code/ Ex. 6

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5
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From: Downing, Donna

Location: TBD (hopefully WJCE 3233 but we're checking)
Importance: Normal

Subject: Responding to CWR-Related 10am Meeting Requests
Start Date/Time: Wed 3/22/2017 3:00:00 PM

End Date/Time: Wed 3/22/2017 4:00:00 PM

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the

leadership meeting |

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Personal Matters / Ex. 6
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From: Downing, Donna 5
Location: DCRoomWest7129/DC-CCW-OWOW | Nonresponsive Conference Code/ Ex. 6 |

Normal

Subject: WOTUS-2 interagency meeting

Start Date/Time: Tue 3/21/2017 3:00:00 PM
End Date/Time: Tue 3/21/2017 4:00:00 PM

Agenda will precede the meeting.

I’ve reserved a room at EPA, but the meeting could be held at the Corps if they prefer.

Nonresponsive Conference Code/ Ex. 6

Personal Matters / Ex. 6

Donna
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From: Downing, Donna

Location: TBD; we'll try to confirm Room 3233 the same room as the leadership meeting
Importance: Normal

Subject: Responding to Clean Water Rule 10am meeting leadership requests

Start Date/Time: Wed 3/15/2017 3:00:00 PM

End Date/Time: Wed 3/15/2017 4:00:00 PM

The interagency WOTUS-2 staff-level meeting participants agreed we should meet after the
leadership meeting to' Deliberative Process / Ex. 5
Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

See you!

Donna
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From: Downing, Donna

Location: At the Corps (room TBD) Telecom:{ Nonresponsive Conference Code/ Ex. 6
body of invitation below)
Importance: Normal

Subject: WOTUS-2 interagency team meeting
Start Date/Time: Tue 3/14/2017 3:00:00 PM
End Date/Time: Tue 3/14/2017 4:00:00 PM
Agenda -- WOTUSZ staff mtg 14 March 2017 v1.docx

VERIFYING THE CALL-IN NUMBER

Adding an agenda:

Thanks all for a productive meeting today (Friday the 10™). This meeting is to continue our
conversation, with a particular focus on prepping the summary table for use at Wednesday’s
leadership meeting. It’s likely this will be a recurring meeting time but we can verify that on
Tuesday. Please try to add your thoughts and comments to the draft summary table on
Sharepoint by Spm Monday.

Stacey will be getting us a room at the Corps, so TBD on that but EPAers should plan for a bit of
travel time.

If some are.unable to attend in.nerson..let’s nse the_same telecom information as for Friday’s

meeting: Nonresponsive Conference Code/ Ex. 6

Looking forward to talking with you.

Donna
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From: Downing, Donna

Location: DCRoomWest7201/DC-CCW-OWOW
Importance: Normal

Subject: Discussion of WOTUS-2 options, state engagement
Start Date/Time: Wed 3/8/2017 7:30:00 PM

End Date/Time: Wed 3/8/2017 8:30:00 PM

Hi Simma:

As we just discussed on the phone, this is to begin creating the table requested in today’s
Wetlands General meeting Deliberative Process / Ex. 5 and a brief discussion on

stratqgies for; Deliberative Process / Ex. 5 Undoubtedly the first of many such
meetings on WoTUS=2:

Donna
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From: Christensen, Damaris
Location: DCRoomWest7301/DC-CCW-OWOW,; Nonresponsive Conference Code/ Ex. 6
Importance: Normal 5 ;
Subject: debrief of CWR comment analysis

Start Date/Time: Mon 3/13/2017 3:00:00 PM
End Date/Time: Mon 3/13/2017 4:00:00 PM

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Thanks,

Damaris
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To: Hewitt, Julie[Hewitt.Julie@epa.gov]; Doley, Todd[Doley.Todd@epa.gov]; McGartland,
Al[McGartland.Ai@epa.gov]; Massey, Matt[Massey.Matt@epa.gov]; Guignet,
Dennis[Guignet.Dennis@epa.gov]; Scodari, Paul F CIV USARMY CEIWR
(US)[Paul.F.Scodari@usace.army.mil]; Thomas Hughes[thomas.e.hughes1.civ@mail.mil]; Kwok,
Rose[Kwok.Rose@epa.gov]; Jensen, Stacey M CIV USARMY HQDA
(US)[Stacey.M.Jensen@usace.army.mil];

Robert.W.Brumbaugh@usace.army.mil[Robert. W.Brumbaugh@usace.army.mil]

Cc: Keating, Jim[Keating.Jim@epa.gov]; Kupchan, Simma[Kupchan.Simma@epa.gov]; Downing,
Donna[Downing.Donna@epa.gov]; Nickerson, William[Nickerson.William@epa.gov]; Ludwig-Monty,
Sarah[ludwig-monty.sarah@epa.gov]; Swackhammer, J-Troy[Swackhammer.J-Troy@epa.gov];
Schlieger, Brian[schlieger.brian@epa.gov]

Fact sheet — State no more stringent than provisions.docx

| propose the following for today’s agenda:

. Deliberative Process / Ex. 5

I will try to add an Adobe Connect link in case Troy or Sarah want to walk us through their documents.

Nonresponsive Internal URL/ Ex. 6
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Cc: Schilieger, Brian[schlieger.brian@epa.gov]

To: Hewitt, Julie[Hewitt.Julie@epa.gov]; Doley, Todd[Doley.Todd@epa.gov]; McGartland,
Al[McGartland.Ai@epa.gov]; Massey, Matt{Massey.Matt@epa.gov]; Kwok, Rose[Kwok.Rose@epa.gov];
Guignet, Dennis[Guignet.Dennis@epa.gov]; Scodari, Paul F CIV USARMY CEIWR
(US)[Paul.F.Scodari@usace.army.mil]; Thomas Hughes[thomas.e.hughes1.civ@mail.mil]; Jensen,
Stacey M CIV USARMY HQDA (US)[Stacey.M.Jensen@usace.army.mil;
Robert.W.Brumbaugh@usace.army.mil[Robert. W.Brumbaugh@usace.army.mil]

Cc: Kupchan, Simma[Kupchan.Simma@epa.gov]; Downing, Donna[Downing.Donna@epa.gov];
Nickerson, William[Nickerson.William@epa.gov]; Swackhammer, J-Troy[Swackhammer.J-
Troy@epa.gov]; Keating, Jim[Keating.Jim@epa.gov]; Ludwig-Monty, Sarah[ludwig-
monty.sarah@epa.gov]

Proposed agenda:

Deliberative Process / Ex. 5

BTW, this is a room we haven’t used before, and is in the NW corner of WIC West. If you enter at 1301 Constitution,
walk around to NW corner on 1« floor, use elevators there, and it’s on the 14~ St end of the long hallway —the room
is not directly on the hallway, so walk through into the cubicle space and the door at the left end is the conference
room.

Nonresponsive Internal URL/ Ex. 6
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NOV 16 2015
MEMORANDUM

TO: EPA DEPUTY ASSISTANT ADMINISTRATOR FOR WATER
EPA REGIONAL ADMINISTRATORS (REGIONS I - X)
USACE CHIEF OF ENGINEERS |
USACE DIVISION AND DISTRICT ENGINEERS

SUBJECT: Administration of Clean Water Programs in Light of the Stay of the Clean Water
Rule; Improving Transparency and Strengthening Coordination

On October 9, 2015, the U.S. Court of Appeals for the Sixth Circuit stayed the Clean
Water Rule nationwide pending further action of the court. The agencies are fully
complying with the stay." We look forward to vigorously defending the merits of the
Clean Water Rule, which we continue to believe is fully consistent with the law and
based on the best available peer-reviewed science. We are confident that, when
implemented, the new rule will make the process of identifying waters protected under
the Clean Water Act (CWA) easier to understand, more predictable, and more consistent
with current science, while protecting the streams and wetlands that form the foundation
of our nation’s water resources.

Even as we defend the Clean Water Rule in court, we intend to move forward with
measures to improve implementation of the national CWA section 404 program that were
announced concurrent with the Rule, It is critical that we capitalize on the momentum
already established to improve transparency, strengthen our coordination processes,
increase public participation, utilize the best available science and technical data for
making case-specific significant nexus determinations, and to promote public health and
environmental protection for all Americans who depend on reliable and abundant sources
of clean water.

Improving Transparency: A key component of making the agencies’ programs more
consistent, predictable, and environmentally effective is to increase the public’s access to
information about how our decisions are made. As reflected in our joint memorandum to

" Ree joimt EPA/Army memorandum issued Cetober 10, 2015,
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you dated July 8, 2015, we made an unequivocal commitment to make publicly available
all jurisdictional determinations made under the CWA section 404 program and
conducted under the Clean Water Rule. That commitment will also apply to CWA
section 404 program jurisdictional determinations made under the prior regulations
during the pendency of the stay. Accordingly, EPA and Corps staff will continue to work
together to expeditiously complete development of an easily accessible and up-to-date
website providing comprehensive information about jurisdictional determinations being
made under the CWA section 404 program. This website will be publicly available
nationwide by the end of 2015. We also committed to improving implementation of the
CWA section 404 permit program by reducing delays, making the program more
understandable, increasing consistency nationwide, and making the public notice process
more effective and accessible.

Strengthening Coordination: It remains our goal for the agencies to work together more
effectively than ever to improve and expedite administration of CWA Section 404.
During the pendency of the stay, as the agencies implement the prior regulatory definition
of “waters of the United States™ as clarified by the 2008 Rapanos Guidance, the agencies
should follow the 2007 Army-EPA joint mummndum on coordination” as modified by
the January 2008 Corps of I;ﬂgmeuh memorandum.® We will continue to work together
to identify means to improve this coordination.

In addition, we remain committed to improving the efficiency of the federal CWA permit
process as outlined in our joint memorandum to you dated July 8, 2015. The EPA and
Corps workgroup continues the effort to identify opportunities to reduce costs and delays,
increase consistency and predictability, and improve protection for human health and the
environment. One important element of this effort will be early engagement and close
coordination between our two agencies in revising the Nationwide Permits. The revision
of the Nationwide Permits will occur over the course of the coming year and presents an
important opportunity to improve the effectiveness and efficiency of the section 404
permit program. We are committed to working closely together on this effort from the
outset to ensure effective cooperation between the two agencies.

Compliance with the Stay: Since the Sixth Circuit stay was issued, the Army Corps of
Engineers and the EPA resumed use nationwide of the agencies’ prior regulations
defining the term “waters of the United States.” During the pendency of the stay, we will
continue to apply these prior regulations together with relevant case law, applicable
policy, and the best available science and technical data in determining which waters are
protected by the CWA. Our two agencies will work close<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>